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Delegations will find attached an alternative for Article 17 of the proposed Directive. 

 

 

The amendments to 13155/03 are indicated. 
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ANNEX 

 

Article 17 

 

Damages 

 

1. Member States shall lay down that the competent judicial authorities, at the request of the 

injured party, shall order an infringer to pay the right holder adequate damages in reparation 

of the damage incurred by the latter as a result of his intellectual property right being 

infringed through the infringer having engaged in an activity in the knowledge, or with 

reasonable grounds for knowing, that it would give rise to such an infringement. 

 

To calculate damages corresponding to the actual prejudice, including lost profits, suffered by 

the right holder as a result of the infringement, the competent judicial authorities shall take 

into account all relevant aspects including, in appropriate cases, profits lost by the injured 

party and/or profits made by the infringer. 

 

As a calculation method, damages may also consist of the equivalent of the amount of the 

licence fee which would have been due if the infringer had applied for authorisation to use the 

intellectual property, which may be increased up to double that amount. 

 

In appropriate cases, Member States shall lay down that the prejudice suffered can also be 

deemed to include elements other than economic factors, such as the moral prejudice caused 

to the right holder by the infringement. 

 

 [Damages shall not be punitive.] 

 

For calculating the amount of the profits made by the infringer, the right holder is bound to 

provide evidence only with regard to the amount of the gross income achieved by the 

infringer, with the latter being bound to provide evidence of his deductible expenses and 

profits attributable to factors other than the protected object. 
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2. [Member States may provide that the recovery, for the benefit of the right holder, of all the 

profits made by the infringer which are attributable to the infringement shall be added, where 

appropriate, to the damages determined in accordance with paragraph 1, provided they have 

not already been taken into account when calculating the amount of the damages.] 

 

(Second subparagraph moved to paragraph 1) 

 

3. Member States may lay down that the judicial authorities may order the recovery of profits 

and/or the payment of damages even if the infringer has carried out an activity which 

infringes an intellectual property right without being aware of it or without having reasonable 

grounds for being aware of it. 

 

 

 

______________ 


